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The European and External Relations Committee has welcomed views on the 

proposed repeal of the Human Rights Act and its replacement with a British Bill of 
Rights. This submission mainly addresses the following question:  

Arguments have been made that the current system does not sufficiently 
respect the sovereignty of the UK Parliament. What are your views on this?  

The short answer is that the current system does sufficiently respect the sovereignty 
of the UK Parliament. This opinion is based on three reasons: 

1. The European Court of Human Rights has no powers to change UK law 
2. UK law is rarely found to violate the European Convention on Human Rights 

3. Parliament maintains the final say on UK legislation 
 

1. The European Court of Human Rights has limited powers to affect UK law 

The European Court of Human Rights (Court) can hear complaints against a Council 

of Europe state from any person, non-governmental organisation, group of 
individuals, or from another state. If a complaint is successful, the outcome is a 
binding judgment against the defendant state.  

A judgment from the Court may be a mere declaration of a violation or it may come 

with specific remedial steps to be taken with respect to the applicant. It may, for 
example, say that a person that has been wrongfully deprived of his liberty must be 
released. The Court, however, cannot change domestic law and generally it will 
leave it to the defendant state to decide upon the action necessary to bring its law 

into compliance with its obligations under the Convention. The current system 
therefore has a limited effect on the sovereignty of Parliament. 

2. UK law is rarely found to violate the European Convention on Human Rights 

Not every judgment of the Court is well received by political opinion within the 

defendant state. This is hardly surprising since a judgment will often condemn the 
product of a majority opinion expressed in legislative form. That is to say: an Act of 
Parliament. That, nonetheless, is the role of the Court. 

Many states have taken steps to give the European Convention on Human Rights 

(Convention) some domestic legal effect. The 1998 Human Rights Act, for example, 
makes available in UK courts a remedy for the breach of the Convention, without the 
need to go to Strasbourg. It also requires all public authorities to act compatibly with 
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the Convention, providing a basis for the development of a ‘human rights culture’ in 
public services across the UK.1 

After the introduction of the Human Rights Act, there is in theory no need to go to 

Strasbourg. In reality, however, not all litigants will be satisfied with a national 
decision and some of them will take their cases to the Court, where some will be 
successful. That is to say, the Court will at times overrule national legal systems.  

UK law is, however, rarely overruled. In 2014, the Court dealt with 1,997 applications 

concerning the UK, of which 1,970 were declared inadmissible or struck out.2 The 
Court delivered 14 judgments against the UK (concerning 27 applications) and a 
violation was only found in four cases.3 This reflects the general low ‘rate of defeat’ 
of the UK before the Court. Between 1999 and 2010, the UK lost only one in fifty 

cases.4 In other words, the current system has a limited effect on the sovereignty of 
Parliament. 

3. Parliament maintains the final say on UK legislation 

Even in cases where the Court overrules national law, Parliament maintains the final 

say on UK legislation. This is clear in the ongoing row concerning prisoners’ right to 
vote. In 2005, the Court found that the blanket ban on the exercise of the right to 
vote on prisoners serving a custodial sentence in the UK was incompatible with the 
right to free elections guaranteed by Article 3 of Protocol 1 (Protocol 1) to the 

Convention.5  

Despite finding a violation, the Grand Chamber of the Court declined to provide any 
detailed guidance as to the steps which the UK should take to render its voting 
regime compatible with Protocol 1.6 

In 2010, the Court indicated (under the so-called ‘pilot procedure’) that some 
legislative amendment would be required in order to render the electoral law 
compatible with the requirements of the Convention.7 The Court also set a deadline 
for the introduction of new legislation.8 The deadline was not met. 

In a recent case considering 1,015 applicants, the Court noted the continuing 
violation of Protocol 1.9 Although the Court found a continued violation, it held that 
this finding in itself constituted sufficient just satisfaction for any non-pecuniary 
damage, and it declined to make any award in respect of costs and expenses.10 In 

other words, the current system has a limited effect on the sovereignty of Parliament. 

                                                             
1 Equality and Human Rights Commission Research report 83, The UK and the European Court of 

Human Rights (2012) 22. 
2 http://www.echr.coe.int/Documents/CP_United_Kingdom_ENG.pdf 
3 ibid. 
4 Equality and Human Rights Commission Research report 83, The UK and the European Court of 
Human Rights (2012) 55. 
5 Hirst v UK (No.2), No. 74025/01 [GC], 6.10.2005. 
6 ibid., para. 52 
7 Greens and MT v UK, Nos. 60041/08 and 60054/08, 21.11.2010. 
8 ibid., para. 115 
9 McHugh and others v UK, no. 51987/08, 10.02.15. 
10 ibid., para. 17. 
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Final remarks 

For the reasons above, it is submitted that the current system does respect the 
sovereignty of the UK Parliament. The idea that the Court should not overrule 

decisions of Parliament is, moreover, fundamentally flawed. The role of the Court is 
not, as it is sometimes suggested, to interpret domestic law. Its role is to ensure 
compliance with the Convention. As such, it works as a counter-majoritarian 
safeguard protecting individuals and minorities against the ‘tyranny of the majority’. If 

the Court did not have this power, there would be no need for European supervision.  

It should further be noted that the current system is not only of importance to the UK, 
or indeed Europe. The Court has helped raise human rights standards around world. 
It has served as a model for other human rights bodies and its decisions are 

regularly cited by the United Nations Human Rights Committee, the Inter-American 
Court of Human Rights, the African Commission on Human Rights, as well as by 
domestic courts outside Europe. A repeal of the Human Rights Act would not only 
weaken the protection of human rights in the UK, it would establish a worrying 

precedent with potential global ramifications. 


